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INTRODUCTION

By these motions, Defendant Los Alamos Nationaugg LLC (“LANS”) moves to
dismiss, or to have the Court abstain from adjudigathe claims in the First Amended
Complaint, ECF No. 30 (“Complaint”), filed by NuaeWatch New Mexico (“Plaintiff”)
against the U.S. Department of Energy (“DOE”) adNIS based on alleged violations of a
consent order issued by the New Mexico Environniegartment (“NMED”) governing the
remediation of solid and hazardous waste at LosnANational Laboratory (“LANL” or
“Laboratory”). In particular, Plaintiff seeks ts@ the citizen suit provision in the Resource
Conservation and Recovery Act (“RCRA”) in a misdietl attempt to enforce asserted deadlines
in a 2005 Compliance Order on Consent (“2005 Opdssued, actively administered and
enforced by NMEDL

Plaintiff's original complaint was based solely Defendants’ alleged failures to comply
with thirteen initial deadlines for reports or adies contained in the 2005 Order. It is notable
that Plaintiff did not (and could not) independgrabsert any other type of RCRA citizen suit
claims such as that Defendants have directly \@dl®CRA hazardous waste management

requirements or that there is an “imminent and suttiel endangerment” based on solid or

11n support of these motions, LANS has filed a Resgdior Judicial Notice, accompanied by the
Declaration of Timothy A. Dolan (“Dolan Decl.”), sking judicial notice of documents
specifically identified in the Complaint and/or piglrecords that are not subject to reasonable
dispute. The introduction of these judicially metble materials is appropriate both on Rule
12(b)(1) and 12(b)(6) motions and does not (ambtsntended to) convert these motions to a
motion for summary judgmenSee Davis ex rel. Davis v. United Sta®43 F.3d 1282, 1296
(10th Cir. 2003) (“When a party challenges thegateons supporting subject-matter jurisdiction,
the ‘court has wide discretion to allow affidavitgher documents, and a limited evidentiary
hearing to resolve disputed jurisdictional factsifation] ‘In such instances, a court’s reference
to evidence outside the pleadings does not cotivernotion [to dismiss] to a Rule 56 motion
[for summary judgment].”)A.M. v. New Mexico Dep't of Hea)th48 F. Supp. 3d 1232, 1245
(D.N.M. 2015) (on Rule 12(b)(6) motion court maynsa@er documents that complaint
incorporates by reference or refers to and argaeotthe plaintiff's claim if authenticity is not
disputed, and matters that are judicially noticepblll parties confirmed they do not oppose
LANS submitting more than 50 pages of exhibiBeeD.N.M. Local R. Civ. P. § 10.5.

33513\5573241.8 1
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hazardous waste located at the Laboratory. Ra#ha&ntiff predicates its RCRA claims solely
on the 2005 Order and asks the Court to reintegmrétimpose new deadlines for the cleanup
tasks in the 2005 Order because it disagrees WHEDI's current cleanup priorities, approaches
and enforcement decisions.

However, on June 24, 2016, an important event oeduwhich moots Plaintiff’s claims
in their entirety: NMED issued a new Compliancel@ron Consent (“2016 Order”) governing
remediation of solid and hazardous waste at theizdbry that supersedes the 2005 Order and
explicitly settles and fully resolves any allegedlations arising under the 2005 Order. Dolan
Decl., Ex. E. The 2016 Order is based on a newfddMED and DOE priorities, adopts a new
“campaign approach” to cleaning up the Laboratony mnposes a new set of deadlines for task
completion targeted to the new prioriti€SeeSection Il,infra.2

On July 19, 2016, Plaintiff filed the First Amend@€dmplaint, which retains the three
claims in its original complaint relating to the@0Order and adds a new claim seeking a
declaration that NMED'’s issuance of the 2016 Orsléinvalid” because of alleged State law
procedural irregularities in its issuance. Howeteis claim improperly attempts to override
NMED’s corrective action decisions for Laboratoeynediation. Further, this claim is not
within this Court’s subject matter jurisdiction laese it constitutes a State law claim only
cognizable in State court, and even if it couldall®CRA claim, Plaintiff never asserted it in a
RCRA 60-day notice letter.

Perhaps most significantly, Plaintiff's First AmesttiComplaint reveals its true agenda

for this lawsuit. Plaintiffs Complaint is no motiean a preemptive and collateral attack on the

2 |n its original complaint filed on May 12, 20168amtiff failed to inform the Court that NMED
was working on a new consent order to supersed2®® Order. ECF No. 1. Itis undisputed
that Plaintiff has long been aware that NMED waskivig on a new consent order, with
modified task deadlines, to replace the 2005 Oréaintiff concedes, in its Amended
Complaint (at 1 48), that on March 30, 2016 (siekgebefore Plaintiff filed its original
complaint), “NMED posted on its website a propodeaft consent order that would ‘supersede’
the 2005 Consent Order” (“Draft Order”).

33513\5573241.8 2
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2016 Order, which contains cleanup approachesiife®and deadlines which it disagrees
with.3 Plaintiff apparently hopes to invalidate the 2@ler and supplant the considered
judgment of NMED - the agency with authority un@¢ate and federal law and the expertise to
make these complicated technical decisions — oatlgxahat cleanup approach should be taken
at LANL, on what schedule and in what order. Tihaainnot do.

NMED'’s issuance of the 2016 Order requires disnhisthis case on mootness grounds.
NMED began working on this 2016 Order before PlHigave notice of its alleged claims and
Plaintiff knew issuance of the 2016 Order was imgnirbefore it filed this case. The 2016
Order was not judicially challenged by Plaintiffamy other person in State court using available
remedies and is now a binding legal order. Sihee2005 Order cleanup tasks and deadlines on
which Plaintiff bases its claims are no longer apige, any alleged “case” or “controversy”
regarding them has been eliminated. Plaintiff camtiege now, if it ever could (see standing
discussion below), that it has suffered any aanjaty for which the Court can award relief.

The sole basis for Plaintiff's injury was that teen deadlines in the 2005 Order had not been
met. However, that Order is no longer valid andE&Mhas resolved any alleged violations of it.
Accordingly, this case is moot and dismissal isassary.SeeSection lll,infra.

The twin doctrines of primary jurisdiction and Bondl Abstention also compel dismissal
of the Complaint. NMED has actively exercisedutssdiction over the cleanup of this
complicated federal facility for decades, includiogthe last eleven years under the 2005 Order,

and it has the expertise and detailed scientiferination necessary to determine the appropriate

3 In written comments dated May 31, 2016, PlairgifeEnuously opposed adoption of the new
order. In these comments, Plaintiff contended RED “has preemptively surrendered
enforcement power to DOE” and that the new ordepttentially a giant step backwards” and
“is likely doomed to failure” and “would be a refallure in leadership.”"SeeDolan Decl., Ex. D
at 1-2. Plaintiff urged NMED to retain and modihe 2005 Order with updated cleanup
schedules instead of adopting the new ordigr. However, after Plaintiff realized that the
forthcoming consent order likely would not have pherities, remedies and milestones that it
wanted, Plaintiff filed its initial complaint on Ma&l2, 2016 to enforce the 2005 Order.

33513\5573241.8 3
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cleanup approaches, priorities and deadlines. Cithet should decline to exercise jurisdiction,
particularly based on the voided 2005 Order, aedethy avoid interfering with this ongoing
State agency process. Moreover, since NMED hasraplaced the 2005 Order with the 2016
Order, Plaintiff's Complaint would put the Courttime untenable position (for which these
doctrines are designed to avoid) of substitutisgutdgment for the technical decisions and
expertise of NMED regarding the proper remediesdeatilines for Laboratory remediation
activities. SeeSection IV,infra.

The Court also lacks subject matter jurisdictiocaasider Plaintiff's claims on three
other legal grounds. First, the Complaint revéladd Plaintiff lacks standing under Article Il of
the United States Constitution to assert thesensléiecause it has not suffered actual injury, it
has not demonstrated that causation exists, aatlétged injuries cannot be redressed by the
Court. Second, Plaintiff's failure to wait 60 daysfore filing the claims asserted in its second
pre-lawsuit notice letter is an absolute bar toRhst Claim for Relief. Third, the Court does not
have jurisdiction to adjudicate the new Third CldonRelief because no federal question is
raised, no diversity jurisdiction exists, no suppéatal jurisdiction can be invoked and Plaintiff
has or had available State court remedigseSection V nfra.

Finally, Plaintiff's Third and Fourth Claims for Ref must be dismissed under Rule
12(b)(6) for failure to state a claim on which eélcan be granted. Plaintiff's new Third Claim
for Relief seeking a declaration that the 2016 ©rslévalid fails to state a cognizable legal
claim. Plaintiff's Fourth Claim for Relief for attneys’ fees and costs is only a remedy and not
an independent legal claingeeSection Vl,infra.

In sum, Plaintiff's attempt to utilize the deadlni@ the superseded 2005 Order as a
platform for a RCRA citizen enforcement actionagdlly unsustainable. NMED has replaced
this eleven year-old order with the 2016 Order timattains new corrective action approaches,

priorities and deadlines. Plaintiff's attempt ésurrect the 2005 Order is groundless and is

33513\5573241.8 4
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merely an improper attempt to ask a Court to stutstPlaintiff's alternative remediation views
for the considered judgment of the State agendyish@ntinuing to exercise its regulatory
jurisdiction over the Laboratory cleanup.

. BACKGROUND FACTS

A. The 2005 Consent Order, 2012 Framework Agreement Ah2016 Consent
Order

1. 2005 Consent Order

On March 1, 2005, NMED, DOE and the Regents olthwersity of California (the
entity that operated LANL prior to LANS) entereddrihe 2005 Order. Compl. 1 41; Dolan
Decl., Ex. A. The primary purpose of the 2005 @maas to investigate, evaluate and take
corrective action to address contaminants at celdaations within the LaboratoryDolan
Decl., Ex. A at 10. The 2005 Order was issued MED pursuant to the New Mexico
Hazardous Waste Act ("HWA”), N.M. Stat. Ann. § 7418 (1978) and the New Mexico Solid
Waste Act, N.M. Stat. Ann. 8§ 74-9-36(D) (19783l at 1. The 2005 Order was modified five
times, with the last one occurring on October ZH,2 Dolan Decl., Ex. E at 21 (] 7(n)).

2. Framework Agreement

In January 2012, DOE and NMED entered into an ages relating to Laboratory
cleanup activities entitled “Framework AgreemeRealignment of Environmental Priorities”
(“Framework Agreement”). Dolan Decl., Ex. F. hetFramework Agreement, at the request of
New Mexico Governor Susana Martinez, DOE agreautitwitize the removal of 3706 cubic
meters of above-ground transuranic (“TRU”) wast& M54 and to focus its Laboratory
remediation efforts on accelerating the off-sitgpstent and disposition of this material at the
earliest feasible time (“3706 Campaign”). The@m®s of this Agreement was explained in the

2016 Order as follows:

(K) On June 21, 2011, the Las Conchas wildfire hdganing in the Santa Fe
National Forest. The fire burned over 150,000 siaral threatened the Facility

33513\5573241.8 5
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and the town of Los Alamos. The proximity of tire to above-ground stored
wastes in TA-54 prompted New Mexico Governor Suddaginez to request

that the Respondent prioritize removing non-ceneatove-ground wastes. The
Respondent agreed to realign waste managemenitipgor

()] As a result of the agreed upon realignmeryrajrities, the Respondent
and the State of New Mexico entered into a noniboé&ramework Agreement
in 2012 that realigned environmental priorities.

(m) Inthe course of negotiating the 2012 Framewkgkeement, the
Respondent acknowledged that meeting the milestointae 2005 Consent Order
was difficult, if not impossible, given past andieipated funding shortfalls. As
part of the 2012 Framework Agreement negotiatitdms Parties agreed to discuss
renegotiation of the 2005 Consent Order at a futiate.

Dolan Decl., Ex. E at 18.

As a result of this cleanup realignment requestethé Governor, DOE and LANS made
the removal and off-site shipment of this TRU wastep priority and reprogrammed significant
resources from 2005 Order work to the 3706 Campawgn several years to accomplish this
task.

3. 2016 Consent Order

On June 24, 2016, NMED issued the 2016 Order. Cdirfl; Dolan Decl., Ex. E. The
parties to the 2016 Order are DOE and NMED, buti#dtS. Dolan Decl., Ex. Eat 8 V. The
2016 Order completely replaces the 2005 Orderishthie subject of Plaintiff's Complaint:

“This Consent Order supersedes the 2005 Compli@nder on Consent (2005 Consent Order)
and settles any outstanding alleged violations utide2005 Order.”1d. at § Il.A. It further
provides: “The parties agree that this Consent Oedeompasses all scope included within the
2005 Consent Order, including that which has alydsen completed and that which has been
identified subsequent to the effective date ofa28@5 Consent Order.Id. at 8 11.C.

It is undisputed from this text that all correctawtion, and associated milestones and
deadlines, for both the interim compliance datestae final MDA G remedy report tasks in the

2005 Order (and asserted in Plaintiff's First aedd@d Claims for Relief) are replaced by new

33513\5573241.8 6
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tasks and deadlines in the 2016 Order. The covesattion requirements for different areas of
the Laboratory have been reprioritized and orgahiato different sets of campaigfs.

B. Plaintiff’'s Notice Letters

Plaintiff served DOE and LANS with two written ncei letters prior to filing the original
complaint. These Notices purport to utilize a RCé&ttizen suit section which provides that a
citizen can file a lawsuit against a person “whalleged to be in violation of any permit,
standard, regulation, condition, requirement, duian, or order which has become effective”
pursuant to RCRA. 42 U.S.C. § 6972(a)(1)fPARCRA specifies that no lawsuit can be
commenced prior to 60 days after plaintiff has gipeoper written notice, unless it meets
stringent requirements for an action “respectingpéation of subchapter Il of this chapter.” 42
U.S.C. 8 6972(b)(1)(A)(iii).

The first Notice, dated January 20, 2016, allegdg one RCRA violation: that
DOE/LANS failed to submit the “remedy completiompoet for MDA G” by its alleged due date
of December 6, 2015. Dolan Decl., Ex. B at 2. sTMotice is the asserted basis for the Second
Claim for Relief in the Complaint. Plaintiff's seled Notice, dated May 5, 2016, alleges that
DOE/LANS did not meet twelve other “interim compice date” milestones in the 2005 Order
for investigation reports, an investigative workimpl well installations and remedy completion
reports. Dolan Decl., Ex. C. Plaintiff waited pisieven days after service of the second notice
before filing suit on these alleged violations, @fhform the First Claim for Relief.

C. Plaintiff's Complaints

On May 12, 2016, Plaintiff filed its original congpht. ECF No. 1. The complaint was

silent on the 2012 Framework Agreement and the grandof the Draft Order. It alleges in two

4 The 2016 Order was preceded by an extensive publice and comment process. Compl.
19 48, 49.

> The other major RCRA citizen suit provision is43.C. Section 6972(a)(1)(B), the so-called
“imminent and substantial endangerment” sectiohatBection is not at issue in this action.
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claims for relief under RCRA Section (a)(1)(A) thXDE and LANS missed thirteen deadlines
in the 2005 Consent Order.

On July 19, 2016, Plaintiff filed its First Amend@bmplaint. The major change
reflected in this document is that Plaintiff mensdor the first time the pendency and then
NMED issuance of the 2016 Order and it assertsaTiferd Claim for Relief in which it seeks
to have the Court declare the 2016 Order to bealtidy Compl. 1 48-52, 100-107. Plaintiff
contends that NMED was required by the New Mexiez&tdous Waste Regulations to hold a

public hearing before executing the 2016 Orddr.| 107.

[I. NMED’S ADOPTION OF THE 2016 ORDER , WHICH SUPERSEDES THE 2005
ORDER AND RESOLVES ANY POTENTIAL LIABILITY, MOOTS A LL
CLAIMS IN PLAINTIFF'S COMPLAINT.

The United States Constitution limits the exerciséederal judicial authority to “cases
and controversies.” U.S. Const. art. lll, 8 2] cIMoreover, “[a]n actual controversy must be
extant at all stages of review, not merely at thetthe complaint is filed.’"Rio Grande Silvery
Minnow v. Bureau of Reclamatio®01 F.3d 1096, 1121 (10th Cir. 2010) (quotkrgzonans for
Official English v. Arizona520 U.S. 43, 67 (1997)). “A case is moot whamifonger presents
a live controversy with respect to which the caam give meaningful reliéf Frulla v. CRA
Holdings, Inc. 543 F.3d 1247, 1250-51 (11th Cir. 2008).

In this case, Plaintiff alleges that DOE and LANSed to meet thirteen initial
milestones for remediation reports or activitieshia 2005 Order. But on June 24, 2016, NMED
and DOE entered into and NMED then issued the Zixtier. Compl. § 51. It is undisputed
that the 2016 Order vacated the 2005 Order ands lbgrms, “settles any outstanding alleged
violations under the 2005 Consent Ordeld’

Thus, there is no longer a live controversy regaydilaintiff's claims, all of which seek
enforcement of deadlines in the vacated 2005 OrNNMED had the discretion under its

statutory authority to adopt the 2005 Order arsniilarly has authority to negotiate and adopt
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the 2016 Order. Since the sole basis for PlaistRICRA citizen suit claims is the 2005 Order
itself, rather than any alleged direct RCRA viaas or endangerment condition, the validity of
the claims is uniquely dependent on the continualikty of the 2005 Order. Now that the
2005 Order and all of its deadlines have been seged, and all alleged liability settled and
resolved, there is no remaining “case or controneérs

Plaintiff seeks two major types of relief relatito the 2005 Order: (1) an injunction
seeking compliance with thirteen identified deaelimn the 2005 Order on “a reasonable but
aggressive schedule ordered by this Court,” andriZward of civil penalties for alleged past
RCRA violations. Compl., Prayer at 28. Howevegteform of relief has now been mooted as
explained below.

The Court does not have authority under the RCR&eri suit provision to order
injunctive relief to enforce or establish new dé@ael for an administrative consent order that
NMED has voided and replaced with a new order bee#us action would merely supplant the
enforcement decisions of the State agency withgrimn this area. As the Supreme Court has
stated, “the citizen suit is meant to supplemetiitaiathan to supplant” government enforcement
action. Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Hqunc, 484 U.S. 49, 60 (1987).
Many courts have found citizen suit injunctive eélclaims to be moot in similar circumstances.
See, e.gWildEarth Guardians v. Pub. Serv. Co. of Colora@80 F.3d 1174, 1190 (10th Cir.
2012) (injunctive relief claims moot when “therenigthing left to enforce”)Envtl. Conservation
Org. v. City of Dallas529 F.3d 519, 530 (5th Cir. 2008) (claims foumgtive relief moot);
Comfort Lake Ass’n, Inc. v. Dresel Contracting,.Jrid8 F.3d 351, 354-55 (8th Cir. 1998) (in
suit for violations of Clean Water Act permit, ctafor injunctive relief moot “when
[defendants’] NPDES permit terminated and [statnag] approved the Stipulation

Agreement”).
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Plaintiff's request for civil penalties is also med by issuance of the 2016 Order. We
appreciate that, in its decisionfniends of the Earth, Inc. v. Laidlaw Environmengarvices
528 U.S. 167, 192-94 (2000), the Supreme Courtdtatthe context of a Clean Water Act
(“CWA”) citizen suit that the mooting of injunctivelief does not automatically also moot a
claim for civil penalties. The Court stated thateseper look should be taken at the nature of the
violations and the need for deterrence. It alsated out that the general exception to
application of the mootness doctrine based on vatyrcessation of an illegal activity could be
implicated in some cases and, if it was, the atlegelator would need to bear the necessary
burden to show that it was “absolutely clear” tthett illegal conduct would not reculd. at 189-
90; see also WildEarth Guardian690 F.3d at 1186.

However, Plaintiff's request for civil penaltiesreecannot survive a mootness challenge.
Court imposition of a civil penalty for violatiore$ 2005 Order deadlines would not have any
deterrent value against future violations becabnae®rder was vacated and there is no future
deadline to meet. Plaintiff might theoreticallyich that penalties should be imposed to deter
LANS from violating 2016 Order deadlines. Thiswargent is inapplicable to LANS because
LANS is not a party to the 2016 Order. But, in @went, courts reject attempts to look to
speculative and potential future violations noégdd in a complaint to defeat mootneSge,
e.g., Miss. River Revival, Inc. v. City of Minnelsgpd@319 F.3d 1013, 1016-17 (8th Cir. 2003)
(where the plaintiff alleged discharges without C\Wwérmit and defendant obtained CWA
permit, court rejected argument that case not rhecause defendant could violate permit in the
future because “[t]he only violations alleged wtre Cities’ discharges without a permit” which
“cannot reasonably be expected to recuV)idEarth Guardians690 F.3d at 1187-88 (civil
penalty claims moot where “even if successful, widudve no deterrent value, and would only

serve the public’s generalized interest in CleanA&it compliance by power utilities”).
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The “Campaign Approach” adopted in the 2016 Ordgprasents a new and different
paradigm to legacy waste cleanup at the Laboradkatyis not tied to prescribed deadlines.
Rather, the parties will jointly discuss “campaigasd then NMED will determine enforceable
“milestones,” as well as “targets” as part of teenpaign. SeeDolan Decl., Ex. E at 26-31. This
new structure ameliorates any concern that DOEmisk future deadlines and militates against
speculating about future deadline violations. Thusler this significantly different enforcement
approach, deadline violations are unlikely in thtife.

Allowing Plaintiff's Complaint to go forward to skeivil penalties would interfere with
NMED’s determination as to penalties, and it wadisincentivize entities from negotiating
consent orders with regulatory agencies. Accotiiglingany courts have held that a claim for
civil penalties is moot in situations when, aftéing of the citizen suit, a State agency issues a
consent order or takes other enforcement actidiréisalves the same alleged violatioisee,

e.g, Envtl. Conservation Org529 F.3d at 531 (civil penalties moot followingtey of consent
decree, in part because “[a] private attorney gdngmo longer needed to raise the issue of the
proper civil penalty”); Comfort Lake 138 F.3d at 357 (civil penalties claims mootdualing
agency order because, as “a final agency enforceaction, that Agreement is entitled to
considerable deference if we are to achieve tharCWater Act’s stated goal of preserving ‘the
primary responsibilities and rights of States tevent, reduce, and eliminate pollution™ and
because entities “will be disinclined to resolvepdites by such relatively informal agreements if
additional civil penalties may then be imposedendling citizen suits”);Benham v. Ozark
Materials River Rock, LLONo. 11-CV-339-JED-FHM, 2013 WL 5372316, at *8 N Okla.
Sept. 24, 2013) (dismissing CWA suit where stagnayg issued consent order after suit filed);
Black Warrior Riverkeeper, Inc. v. Cherokee MinihgC, 637 F. Supp. 2d 983, 990 (N.D. Ala.
2009) (claim for civil penalties moot because iotvd call upon this court to second-guess

ADEM’s evaluation of the proper penalty”).
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This is not a situation involving the “voluntaryssation” exception to the mootness
doctrine. As many courts have recognized, theaissel of an administrative agency
enforcement order is not a voluntary cessation teaed the standards relating to that exception
are inapplicableSee, e.gEnvtl. Conservation Org529 F.3d at 528 (voluntary cessation
standards are inapplicable to compliance resuftimg government enforcement action);
Benham 2013 WL 5372316, at *7 (CWA claims mooted by fdisent consent order entered
into by the Oklahoma Department of Environmentaal@y, declining to apply the voluntary
cessation exception).

Plaintiff's First Amended Complaint adds a Thirca{oh for Relief which seeks a
declaration that NMED’s adoption of the 2016 Orf@gled to comply with procedural
requirements of state lanseeCompl. {1 101-107. Clearly Plaintiff did so besagl) it
recognizes that the 2016 Order otherwise presdiatsiamootness problem, and (2) it wants
NMED to exercise its authority and expertise regaya@orrective actions in a different way than
NMED did in the 2016 Order. However, as descrilme8ections V and VI herein, since the
Court does not have subject matter jurisdictiothad claim and the claim fails to state a claim
on which relief can be granted, Plaintiff cannag tisis claim to escape a dismissal based on

mootness.

V. THE COURT SHOULD ABSTAIN FROM ADJUDICATING ANY CLAI MS IN
PLAINTIFF'S COMPLAINT.

Pursuant to the doctrines of primary jurisdictiovd &8urford Abstention, the Court
should abstain from exercising any jurisdictiomay have in light of NMED’s ongoing
regulatory authority over LANL corrective actiondaits issuance of the 2016 Order.
“Abstention is a judicially created exception te theneral grant of jurisdiction set forth in
Article Il of the Constitution” which “permits feztal courts to decline or postpone the exercise
of jurisdiction so that a state court will have thgportunity to decide the matters at issuada-

Cascade Watch Co. v. Cascade Res. Recovery /R F.2d 897, 901 (6th Cir. 1983) (quoting
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Railroad Comm’n v. Pullman Co312 U.S. 496 (1941)).

Court intervention at this time will require theucbto tackle the same technical policy
issues being addressed by NMED and will interfeitd Whe ongoing State agency proceSge
McCormick v. Halliburton Cg.No. CIV-11-1272-M, 2012 WL 1119493, at *2 (W.Dkl@. Apr.
3, 2012);Friends of Santa Fe Cty. v. LAC Minerals, [r892 F. Supp. 1333, 1349 (D.N.M.
1995);Davies v. Nat'l Co-op. Refinery Ass®63 F. Supp. 990, 999 (D. Kan. 1997).

A. The Doctrine Of Primary Jurisdiction Warrants Abste ntion And Dismissal

The doctrine of primary jurisdiction authorizesaud to decline to decide “issue[s]
within the special competence of an administragigency.” Schwartzman, Inc. v. Atchison,
Topeka & Santa Fe Ry. C&57 F. Supp. 838, 841 (D.N.M. 1994). “Primauyigdiction is
invoked in situations where the courts have judgsdn over the claim from the very outset but it
is likely that the case will require resolutionisgsues which, under a regulatory scheme, have
been placed in the hands of an administrative Bodylical Commc’ns, Inc. v. Sprint
Telemedia, In¢.1 F.3d 1031, 1038 (10th Cir. 1993) (quotMgrshall v. EI Paso Natural Gas
Co, 874 F.2d 1373, 1376 (10th Cir. 198%¢e also Friends of Santa Fe C892 F. Supp. at
1349 (primary jurisdiction appropriate where “theud believes it prudent to decline to exercise
its jurisdiction in favor of the agency’s expertiseThe basic wisdom of the doctrine is that in
“cases requiring the exercise of administrativemson” or “raising issues of fact not within the
conventional experience of judges,” the court stiowt pass over administrative agencies
created for regulating the subject mattear E. Conference v. United Stat&42 U.S. 570, 574
(1952).

There is no uniform test to determine when to apisnary jurisdiction, but relevant
factors include: (1) whether a court “is beingelupon to decide factual issues which are not
within the conventional experience of judges”; ‘{@hether Defendant could be subjected to

conflicting orders of both the Court and the adstitaitive agency”; (3) “whether relevant

33513\5573241.8 13



Case 1:16-cv-00433-JCH-SCY Document 34 Filed 08/31/16 Page 21 of 33

agency proceedings have actually been initiated’tha agency has been diligent in resolving
the issue and (4) whether the plaintiff seeks dasdim which case the doctrine is less
applicable) or rather is seeking injunctive retledt requires technical expertise (in which case
“the doctrine is more readily applicable”schwartzman857 F. Supp. at 842-4Briends of
Santa Fe892 F. Supp. at 1349-50.

Plaintiff has squarely implicated the first fachyr its request to have the Court order “a
reasonable but aggressive schedule” for the 20@8r@nilestones (Compl., Prayer 1), which
requires technical factual determinations as totilg@sonable but aggressive” deadlines are in
fact reasonable or even possible. NMED is uniggeliified and statutorily authorized to make
these factual determinations, and it already halsar2016 OrderSeeMcCormick 2012 WL
1119493, at *2 (“[P]laintiffs’ RCRA Claim unquestiably raises issues that are outside the
conventional experience of judges and that falhimithe special expertise of the [Oklahoma
Department of Environmental Quality].' Davies 963 F. Supp. at 997 (“There can be no
guestion that plaintiffs’ RCRA claim raises isstieat are within the special expertise of the
[Kansas Department of Health and Environment].”).

Plaintiff's request for court-ordered deadlines aedalties based on the 2005 Order will
inevitably result in conflicting legal obligatiofisr DOE and LANS. If the Court were to
impose new deadlines based on the 2005 Orderytbald conflict with the 2016 Order, which
vacates all of those deadlines and imposes newitps) tasks and scheduling based on a
“campaign” remediation approach. It may foreclB€2E from performing a remediation or
investigation task that NMED considers a higheonaty and mandates in the 2016 Order. It
would override NMED’s decisions and require the €éo undertake the technical task of
determining whether DOE/LANS were in compliancelvilie Court-ordered deadlineSee
Schwartzman857 F. Supp. at 842 (“If Plaintiff's ultimate dos remediation of the site, this

goal would be achieved faster and more efficietittpugh the joint efforts of the EPA and the
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NMED without interference from the Court.”).

Any Court award of civil penalties would also cacifiwith NMED'’s decision not to
impose civil penalties. NMED was authorized toideavhat, if any, penalties were effective or
appropriate under its own 2005 Order because itrttisate familiarity with the entire history
of remediation at LANL and with the re-prioritizati that began with the Framework Agreement
and continued with the negotiation and issuande®®016 Order.

As to the third factor, NMED has completed admnaiste proceedings and issued the
2016 Order, which now serves as the future blug¢fwmlLaboratory corrective action of the
covered legacy waste. NMED has diligently esthielisa revised remediation program based on
its current priorities and approaches. On thetfofactor, Plaintiff does not seek money
damages, which in other cases sometimes militg@isst a court dismissal based on primary
jurisdiction. Plaintiff seeks only a now-mooteguimction and civil penalties, which NMED has
always had the authority to impose.

This is exactly the kind of environmental agencpertise and enforcement situation in
which numerous courts have dismissed a case oraprijurisdiction groundsSee, e.g.,
Schwartzmarn857 F. Supp. at 841 (court abstains in nuisance @agprimary jurisdiction
grounds because EPA/NMED were “undertaking effrisivestigate and remediate the tie-
treatment site” and were “currently negotiatingnave already finalized an administrative order
on consent.”)McCormick 2012 WL 1119493, at *2 (abstaining under primansdiction
doctrine where “pursuant to the Consent Orderlibtaton is currently
investigating/characterizing and remediating the &nd surrounding areas that may have been
impacted under ODEQ oversightDavies 963 F. Supp. at 998 (abstaining under primary
jurisdiction where consent order obligates defetsldto cooperate with KDHE in investigating
and remediating the potential threat to healththedcenvironment from the contamination at the

site”).
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B. Abstention And Dismissal Is Also Appropriate Pursuat To The Burford
Abstention Doctrine.

Burford Abstention should occur where “the ‘exeects federal review of the question in
a case and in similar cases would be disruptivaaié efforts to establish a coherent policy with
respect to a matter of substantial public conceand “timely and adequate state-court review”
of State agency action is availablgoal. for Health Concern v. LWD, In&0 F.3d 1188, 1194
(6th Cir. 1995) (quotingNew Orleans Pub. Serv. Inc. v. Council of New Qr$491 U.S. 350,
359 (1989))and see Ada-Cascade Watch Ct20 F.2d at 903 (“The key question is whether an
erroneous federal court decision could impair tAgess effort to implement its policy.”).

These requirements are met here. First, if thertGoere to exercise jurisdiction, it will
“be disruptive of state efforts to establish a ecehepolicy with respect to a matter of substantial
public concern.”Coal. for Health Concern60 F.3d at 1194 (quotirdew Orleans Pub. Serv.
491 U.S. at 359). New Mexico implemented a polcyddress remediation at LANL by
entering into the 2005 Order, and then enteredth#é®012 Framework Agreement based on a
reassessment of its priorities. In that Agreem&MED recognized the “need to prioritize and
dedicate available funding to the Governor’s higleesironmental priorities” even though that
meant “some lower priority cleanup work cannot bmpleted . . . as currently scheduled in the
Consent Order.” Dolan Decl., Ex. F. 1 6. NMED &W@E thereby agreed to accelerate the
removal of high-risk TRU waste, while also workitagimprove upon and reduce inefficiencies
in the 2005 Order. After entering into the Framewagreement, NMED and DOE followed
the Governor’s cleanup priorities. NMED has deatiio impose penalties for alleged violations
of the 2005 Order and has now exercised its discréd enter into and issue the 2016 Order.

Thus, NMED has demonstrated that the “coherentpbtf New Mexico regarding
remediation at the Laboratory has been first to enmyond the 2005 Order in the Framework
Agreement and then to enter into the 2016 Ordesteld, Plaintiff asks this Court to impose

injunctive relief that may compete with or precludenedies specified in the 2016 Order,
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thereby reversing NMED'’s approach and forcing DOEotus its resources where NMED has
not chosen to apply thenbavies 963 F. Supp. at 999 (finding Burford Abstentiooger
because “review by this court of the issues invIveinvestigating and determining an
appropriate remedy would undercut efforts by tla¢esdf Kansas to establish a coherent policy
concerning remediation of hazardous wastes”).

Second, New Mexico law provides sufficient Statartoeview of the actions of NMED,
thus providing protection for Plaintiff’s rightdzor example, and without limitation, Plaintiff
could have sought review of the 2016 Order in teeNWexico Court of AppealsSeeN.M.

Stat. Ann. 8§ 74-4-14 (1978}jtizen Action New Mexico v. New Mexico Env't DepG15-
NMCA-058, 350 P.3d 1178, 1179 (2015) (noting stadpeal of NMED decision directly to

Court of Appeal pursuant to Section 74-4-14).

V. PLAINTIFF'S COMPLAINT MUST BE DISMISSED BECAUSE THE COURT
LACKS SUBJECT MATTER JURISDICTION.

A. Plaintiff Cannot Demonstrate Article Il Standing .

The Court should dismiss this action because Fffadainnot plead facts sufficient to
establish Article Il standing. As an associatsuing on behalf of its members, Plaintiff must
plead facts showing “its members would . . . haaeding to sue in their own rightFriends of
the Earth 528 U.S. at 181.

To establish standing, Plaintiff's members musteéhafd) “suffered an ‘injury in fact’
that is (a) concrete and particularized and (b)aatr imminent, not conjectural or hypothetical;
(2) the injury is fairly traceable to the challedgection of the defendant; and (3) it is likely, as
opposed to merely speculative, that the injury bdiredressed by a favorable decisiolal. at
180-81. “Where, as here, ‘the plaintiff is not seif the object of the government action or
inaction he challenges, standing is not preclubatlit is ordinarily substantially more difficult

to establish.” S. Utah Wilderness All. v. Palma07 F.3d 1143, 1155 (10th Cir. 2013) (quoting

33513\5573241.8 17



Case 1:16-cv-00433-JCH-SCY Document 34 Filed 08/31/16 Page 25 of 33

Lujan v. Defs. of Wildlife504 U.S. 555, 562 (1992%).

In the Complaint, Plaintiff asserts that it hasdiag to bring the case because of its
overall mission statement and because it “has beettive participant in hazardous waste
management and cleanup issues at the LaboratQuriipl. 1 4. However, the only immediate
personal stake alleged is that Plaintiff's exeaitirector “is an avid hiker and rock climber, and
he often enjoys these activities in the canyonsamthe cliffs around the Laboratory, in the
neighboring town of White Rock, and in the adjadg@andelier National Monument and Santa
Fe National Forest.ld. These allegations fall far short of establisritcle Il “standing.”

First, Plaintiff cannot establish any cognizableiatinjury to its members, who cannot
use MDA G or any other area of LANL in question diese it is a secure federal facility that is
not open to the public. Although “environmentaiptiffs adequately allege injury in fact when
they aver that they use the affected area andeas®ips ‘for whom the aesthetic and recreational
values of the area will be lessened’ by the chgleinactivity,”see Friends of the Eart$h28
U.S. at 183, it is not enough to use areas onllgergeneral vicinity of the affected lan8ee
Lujan v. Nat'l Wildlife Fed'n497 U.S. 871, 886-89 (1990) (it is insufficieotallege use of area
roughly in the vicinity of affected land)Defs. of Wildlife 504 U.S. at 565 (rejecting argument
that standing exists in “any person who uses anygba ‘contiguous ecosystem’ adversely
affected ...”).

Second, Plaintiff does not (and cannot) allege @ingtcontamination at the Laboratory
affected its members’ alleged use of the nearbyddrecause this case is about purportedly

missed reporting deadlines. But there is no atiegahat Plaintiffs members have refrained

6 RCRA'’s citizen suit provision does not (and cafmiot away with Plaintiff's constitutional
burden of establishing Article 11l standingm. Forest & Paper Ass'n v. U.S. E.R.A54 F.3d
1155, 1158 (10th Cir. 1998) (despite Clean Watdrditzen suit provision, “a plaintiff must
nevertheless satisfy the standing requirementgidlé 111 of the U.S. Constitution”);New
Mexico Cattle Growers v. U.S. Fish & Wildlife SeiNo. CIV. 98-367M/JHG, 1999 WL
34797509, at *7 (D.N.M. Oct. 28, 1999) (noting thastatutory right of action by itself does not
confer jurisdiction on a district court” and “Pl&iifs must first establish standing to sue”).
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from using or enjoying an area allegedly affectgddntamination, planned to do so after
cleanup is completed by a certain date, but thernner plans frustrated by DOE/LANS’s non-
compliance with a deadline. Therefore, DOE/LAN&Igged missing of deadlines did not cause
any “standing” injury to Plaintiff.Cf. Friends of the Eartib28 U.S. at 181-82 (finding standing
where members used river prior to facility’s palhu, but stopped using river due to pollution).
Third, Plaintiff's claims do not meet the redregbabprong of Article 11l standing.
Since the 2005 Order on which the claims are besed longer valid, the Court lacks authority
to predicate injunctive relief on alleged violatsoof these deadlines and an award of civil
penalties would not provide such redress. Althoaigthe time Plaintiff filed its suit there
allegedly were on-going violations of the 2005 Qisldeadlines, all such alleged violations are
non-existent now because the predicate deadlimegagated.Cf. Friends of the Earthb28 U.S.
at 185-86/ In this case, we have reached the “point at wthiehdeterrent effect of a claim for
civil penalties becomes so insubstantial or so tertimat it cannot support citizen standindgd’

at 186.

B. Since Plaintiff Failed To Provide The Mandatory RCRA Notice, The Court
Lacks Subject Matter Jurisdiction Of The First Claim For Relief.

RCRA bars this type of citizen suit unless themilfihas provided notice of the alleged
violation at least sixty days prior to filing theteon. 42 U.S.C. 8 6972(b)(1)(A). This
requirement is jurisdictionalCovington v. Jefferson C{y858 F.3d 626, 636 (9th Cir. 2004). In
this case, Plaintiff did not wait 60 days to sue$ending its May 5, 2016 NoticgeeDolan
Decl. at 4 and Ex. C, which now comprises thetEdaim for Relief.

When a plaintiff “suing under the citizen suit pigiens of RCRA fails to meet the notice

7 Moreover, in the Framework Agreement, NMED readidithe Laboratory cleanup priorities
for New Mexico. The Governor and NMED requesteat thefendants reprioritize the 2005
Order work. Defendants complied with the repripation -- a fact known by NMED as it has
declined to issue civil penalties under the 2008eDagainst Defendants. An award of civil
penalties now cannot have any deterrent effechagéiture violations of those deadlines.
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and 60—day delay requirements of § 6972(b), theeicii€ourt must dismiss the action as barred
by the terms of the statuteHallstrom v. Tillamook Cty493 U.S. 20, 33 (1989%3eeCovington
358 F.3d at 636 (notice and 60-day delay ruleguaigdictional);New Mexico Citizens for Clean
Air & Water v. Espanola Mercantile Go/2 F.3d 830, 833 (10th Cir. 1996) (strictly constg
Clean Water Act notice provision parallel to Seet&®72(b)(1)(A));see also Karr v. Hefner

475 F.3d 1192, 1206 (10th Cir. 2007).

There is one exception to this 60-day notice rdesuit under 6972(a)(1)(A) “may be
brought immediately after such notification in tese of an action under this section respecting
a violation of subchapter Il of this chapter.” W2S.C. § 6972(b)(1)(A)(ii)). Subchapter Il of
“this chapter” is entitled “Hazardous Waste Managethand encompasses RCRA Sections
6921 to 6939g. A plaintiff may not avail itself tfe subchapter Ill exception to the 60-day
delay rule merely “because the storage and dispbsezardous waste is at issu&ee AM
Int’l, Inc. v. Datacard Corp.106 F.3d 1342, 1350 (7th Cir. 1997). As expldibg the Second
Circuit, with regard to RCRA Section (a)(1)(B) ctes:

a plaintiff seeking to take advantage of sectionZB)(2)(A)’'s exception to the
otherwise applicable ninety-day notification defagriod before filing suit under
section 6972(a)(1)(B) must do more than allege gelyehat ‘hazardous waste’
has been disposed of by a defendant or that tlemdant is somehow regulated
by RCRA'’s hazardous waste management provisiansSection 6972 thus
appears to require more to excuse statutory dekythat a suit generally
involves hazardous waste or hazardous waste mamagetime action must also
be one ‘respecting a violation’ of the provisiorisobchapter Il or the
regulations promulgated thereunder.

Bldg. & Constr. Trades Council of Buffalo, New Y&r¥icinity v. Downtown Dev., Inc448
F.3d 138, 155-56 (2d Cir. 2008).

TheBuilding and Construction Trades Councdurt found that dismissal was proper

8 Although the language quoted above was discusea¢p)(2)(A) exception to the 90-day
delay rule for “imminent and substantial endangerthelaims, it is applicable to the (b)(1)(A)
60-day exception at issue here because SectiorxH9T)(A) and (b)(2)(A) both contain the
same “respecting a violation of subchapter llllo$ thapter” languageSee42 U.S.C.

88 6972(b)(1)(A) and (b)(2)(A).
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because there was no such allegatioh.at 156. Likewise, ilbatacard,the Seventh Circuit
found that a Section (a)(1)(B) claim did not trigtjee exception to the notice rule, and agreed
with the defendant’s argument that “only claimggihg specific violations of RCRA’s
subchapter Il hazardous waste regulations” triggerexception Datacard 106 F.3d at 1358.
Here, there is no Complaint allegation that DOEANS violated a specific subchapter
lll statute or regulation. Instead, Plaintiff @&s only that DOE and LANS violated thirteen
initial deadlines in the 2005 Order, but that i$ the same thing as a violation of a hazardous
waste statute or regulation. Thus, all that casaie of Plaintiff's Complaint is that “hazardous
waste is at issue,5€eid.), or that “the defendant is somehow regulated 8RR’s hazardous
waste management provision®8ldg. & Const. Trades Counci48 F.3d at 155-56. But that is
not enough.Datacard 106 F.3d at 135@ldg. & Const. Trades Counci#48 F.3d at 155-58

Therefore, the Court must dismiss the First ClaamRelief.

C. Plaintiff Cannot Establish This Court’s Jurisdiction Over Plaintiff's New
Third Claim For Relief.

In its Complaint, Plaintiff asserts a new Thir@ for Relief in which it asks the Court
to enter a declaratory judgment that NMED’s adapbbthe 2016 Order is “invalid” because

NMED supposedly did not follow applicable State fgaublic hearing” procedures before

9 1t did find, however, that the plaintiff's (a)(B) claim respected a violation of subchapter I,
where the plaintiff “alleged a specific RCRA hazaud waste violation.” The court explained
that this violation arose from “AMI's repeated &pdf tetrachloroethylene, a chemical covered
by RCRA'’s hazardous waste regulations” and “thatlAMs in violation of 40 C.F.R. § 262.34,
which prohibits generators from accumulating hagasdwastes for more than 90 days, as well
as 40 C.F.R. parts 264, 265, and 270, which praWideperating rules and permit requirements
for hazardous waste treatment, storage, and disfaxsl#ties.” Datacard 106 F.3d at 1350.

10 Section (a)(1)(A) is broader than section (b)(3)(Aere, Plaintiff alleges that LANS violated
an “order,” the 2005 Order, but that does not egjtmtan allegation that it is violating a statute
or regulation from subchapter [IEee Bldg. & Const. Trades Cound#8 F.3d at 155 (“That

the Trades Council has adequately stated a cladarwsection 6972(a)(1)(B), however, does not
necessarily mean that this claim ‘respect[s] aatioh of subchapter I1I,” 42 U.S.C.

8 6972(b)(2)(A), as required in order for the nyaday notification delay period to be
excused.”).
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adopting it. Compl. 11 101-107. Rather than puagsus prescribed State law remedies in a
State court, Plaintiff attempts to make an “end mnound these remedies by asserting this claim
here.

This Court also does not have subject matter jiatigeh of this new claim. The claim
cannot be based on diversity jurisdiction becaheeetis not complete diversity of parti€See
28 U.S.C. § 1332. Moreover, there is no federalstjon jurisdiction under 28 U.S.C. Section
1331 to support the claim. Plaintiff appears tedicate the claim on the Federal Declaratory
Judgment Act, 28 U.S.C. Section 2201. Compl. D2, However, it is undisputed that
Section 2201 does not confer any independent dtiawlal federal subject matter jurisdiction.
McGrath v. Weinbergeib41 F.2d 249, 252 (10th Cir. 1976) (citi8gelly Oil Co. v. Phillips
Petroleum Cq.339 U.S. 667 (1950)%ee als®Amalgamated Sugar Co. v. Berglaité4 F.2d
818, 822 (10th Cir. 1981) (“It is settled that 28WLC. § 2201 does not itself confer jurisdiction
on a federal court where none otherwise exists™dnds not extend subject matter jurisdiction
to cases in which the court has no independens lhasjurisdiction”).

The Court does not have jurisdiction under the R@R&en suit provision because there
is no RCRA “requirement” that conceivably could 8deen violated by NMED, and even if
there were, Plaintiff never met the jurisdictionadjuirement of providing DOE and LANS with
a RCRA 60-day notice relating to issuance of thE620rder. See42 U.S.C. § 6972(b)(1)(A). If
any federal question jurisdiction were possibl@jmiff's failure to do so deprives this Court of

jurisdiction. Covington 358 F.3d at 636"

11 The fact that Plaintiff's third claim serves apuaported rejoinder to LANS’s mootness attack
on Plaintiff's RCRA claims, which do arise undedéeal law, does not make Plaintiff's claim
one “arising under” federal law for purposes oft28.C. § 1331. Pursuant to the well-pleaded
complaint rule, plaintiff's claim controlsVaden v. Discover Bank56 U.S. 49, 60 (2009)
(“Under the longstanding well-pleaded complainerdiowever, a suit ‘arises under’ federal law
‘only when the plaintiff's statement of his own sauwof action shows that it is based upon
[federal law]” and thus “[flederal jurisdiction oaot be predicated on an actual or anticipated
defense” nor “an actual or anticipated counterclaim
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Supplemental jurisdiction pursuant to 28 U.S.Cti8acl367 also does not lie.

Plaintiff's claim that NMED failed to comply withyblic hearing procedural rules before issuing
the 2016 Order involved different rules, differelocuments, and different actors than Plaintiff’s
First and Second claims, and thus is not is notésated” to its 2005 Order claims so as to

“form part of the same case or controversy undéckrlll of the United States Constitution.”
Cf.28 U.S.C. § 1367(a). Plaintiff's new claim addeswhether state law mandates that NMED
hold a public hearing before it could adopt the@@tder (not the 2005 Order), which
improperly attempts to import new 2016 Order pracatissues into this litigation. The other
claims are against LANS and DOE, not NMED, and dbamnise under State law.

“[W]hen a court exercises federal jurisdiction puast to a rather narrow and specialized
federal statute it should be circumspect when deteng the scope of its supplemental
jurisdiction.” Lyon v. Whismam5 F.3d 758, 764 (3d Cir. 1995). The only conioacbetween
the third and other claims is LANL itself, but thathot enoughSee idat 763 (claim for
overtime wages under FLSA not sufficiently relatedtate law contract and tort claims for
unpaid bonus; employment relationship not suffigigdudson v. Delta Air Lines, Inc90 F.3d
451, 456 (11th Cir. 1996) (ERISA claim based onspam benefits not sufficiently related to
state law contract claims for benefits not gramtegension plan).

To the extent Plaintiff disagrees with NMED’s pess for adopting the 2016 Order,
Plaintiff should have pursued its available reireState court, instead of launching a collateral
attack here See, e.gN.M. Stat. Ann. § 74-4-14A, B.3 (1978). But nomhere this Court lacks
jurisdiction to hear Plaintiff's claims, and unlesmsd until a State court with jurisdiction strikes
down the 2016 Order as a matter of law, it musadmepted as a binding legal order, duly issued
by NMED. In short, this Court lacks jurisdictiom declare the 2016 Consent Order invalid and

thus Plaintiff cannot escape its mooting effecblotain the relief Plaintiff seeks.
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VI. TWO OF PLAINTIFF'S CLAIMS FAIL TO STATE A CLAIMUPO N WHICH
RELIEF CAN BE GRANTED.

A. Third Claim For Relief

Even if this Court had jurisdiction to adjudicalstclaim (which it does not as explained
in Section V.C herein), Plaintiff's third claim faito state a claim because as a matter of law
NMED was not required to hold a public hearing.wNéexico Statute Section 74-4-4.2 is
entitled ‘Permits issuance; denial; modification; suspension; ratioa.” (emphasis added).
Section (H) of that statute provides that “[n]Jamglshall be made goermitissuance, major
modification, suspension or revocation without apartunity for a public hearing.” N.M. Stat.
Ann. § 74-4-4.2 (1978) (emphasis added). The Zxter, however, is not a “permit;” rather, it
is an administrative consent order. Section 7424H) on its face thus does not mandate any
public hearing before NMED can issue an administeadrder such as the 2016 Order.

Nothing in the 2005 Order compels a public heahare either. Section I1.J.1. of the
2005 Order addressesbdifications of the 2005 Order, and references various state
regulationst2 But none of these regulations are pertinent heoause the 2016 Order, with its
revised Campaign Approach, is not a “modificatiof’the 2005 Order. Instead, it is an entirely
different order and completely supersedes the ZD@er. Section 111.W.5 of the 2005 Order
also does not provide that any supersession a@Gé Order is to be governed by the same rules
that apply to revocation of a permit. The regulasi cited by Plaintiff do not provide for any
right of public participation in the event that tN®ED elects to supersede an existing

administrative consent order with a different adstmative consent order.

12 The 2005 Order refers to 20.4.1.900 NMAC (whictorporates 40 C.F.R. § 270.42) and
20.4.1.901 NMAC.SeeDolan Decl., Ex. A at 111.J.1id. at IIl.LW.5. New Mexico
Administrative Code Sections 20.4.1.900 and 90¥ideofor various rights in the case of
“permit modifications.” For example, 40 C.F.R. 80242 (incorporated by NMAC 20.4.1.900)
categorizes certain types of modifications as clags or 3 modifications and provides for
escalating procedural protections for each category
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B. Fourth Claim For Relief

Plaintiff’'s Fourth Claim for Relief seeks attornéfees and expert witness fees pursuant
to the RCRA citizen suit provision, 42 U.S.C. § B@), which authorizes an award of fees to a
prevailing party, in the court’s discretion. Tllaim is actually only a remedy that duplicates
the Prayer and not a substantive claim. It mustibmissed because it cannot stand as an
independent claim and cannot be maintained onceMh&CRA citizen suit claims are
dismissed.

VII.  CONCLUSION

For the reasons set forth above, Defendant LANS8estg that the Court dismiss

Plaintiff's lawsuit.

Dated: August 31, 201 FARELLA BRAUN + MARTEL LLP

By: /s/ Paul P. Spaulding
Paul P. Spaulding, Il

Attorneys for Defendant LOS ALAMOS
NATIONAL SECURITY, LLC

Paul P. (“Skip”) Spaulding, lll  Jeffrey J. Wechsler Timothy A. Dolan

Morgan Jackson Louis W. Rose Office of Laboratory Counsel
FARELLA BRAUN + P.O. Box 2307 LOS ALAMOS NATIONAL
MARTEL LLP Santa Fe, NM 87504-2307 SECURITY, LLC

Russ Building (505) 986-2637 P.O. Box 1663, MS A187
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sspaulding@fbm.com
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