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INTHE UNITED STATESDISTRICT COURT
FOR THE DiISTRICT OF NEW MEXICO

NUCLEAR WATCH NEW MEXICO,
Plaintiff,
V. No. CIV 06-221 BB/WPL

UNITED STATESDEPARTMENT OF ENERGY,
National Nuclear Security Administration,

Defendant.
MEMORANDUM OPINION

AND
ORDER GRANTING SUMMARY JUDGMENT ON STATUTORY COMPLIANCE

THISMATTER isbeforetheCourt on Plaintiff’sMotion for Summary Judgment [Doc.
32] and Defendant’s Partial Motion to Dismiss, or in the Alternative, Partial Motion for
Summary Judgment [Doc. 33]. Havingreviewed all submissionsof counsel and being otherwise
duly apprised, theCourt findsPlaintiff’smotion tobesupported by law and it will be Granted,
making Defendant’s motion M oot.

Procedural History

Thisproceedingisan action brought under theFreedom of I nformation Act (“FOIA”),
5U.S.C. § 552, to compel the release of agency records long withheld from Plaintiff by the
Albuquerque Service Center of the National Nuclear Security Administration (“NNSA”), a
sub-agency within the United States Department of Energy (“DOE”).

NNSA isasemi-autonomousagency within the DOE responsiblefor enhancingnational

security through themilitary application of nuclear energy. Inorder tocarry out itsfunction,
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NNSA has eight dte offices located at the appropriate Management and Operating
Contractors. The FOIA officein Albuquerque, New Mexico, is responsible for processing
FOIA requests for six of these eight site offices and their respective M& O contractors,
including all threeinvolved here, i.e., the Los Alamos Site Office and L os Alamos National
Laboratory (“LANL"),theKansasCity Site Officeand KansasCity Plant, and the Pantex Site
Office and Pantex Plant. A Ten Year Comprehensive Site Plan (“TYCSP”) is prepared by
each of the sites and is the foundation for strategic planning for the complex, incor porating
both of the program’stechnical requirementsand its budget planning.

Nuclear Watch is a Santa Fe project of the Southwest Research and Information
Center, a501(c)(3) nonprofit New Mexico corporation. Nuclear Watch describesits mission
as being “to provide timely and accur ate information to the public on nuclear issuesin New
Mexico, the Southwest, and the Nation. Through the resulting empower ment of effective
citizen action, Nuclear Watch seeks to promote both greater safety and environmental
protection at regional nuclear facilities, and federal policy changes that encourage
inter national effortsto curb the proliferation of nuclear weapons.” (Declaration of James J.
Coghlan, Exec. Dir., 03/30/07, 1 2). 1t maintainsawebsite, issuesa quarterly newsletter, and
broadcasts a bi-weekly program on cable access TV.

Plaintiff's original complaint in this proceeding, which was filed in March of 2006,
sought to compel DOE/NNSA to producerecordssought in FOIA requestsit submitted to the
Agency by Plaintiff on December 22, 2004, April 21, 2005, and October 14, 2005. Those
requests sought, in pertinent part, copiesof the TYCSPs prepared for LANL for fiscal years

2003, 2004, 2005, and 2006.
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Undisputed Facts

In December 2004, Plaintiff requested the Site Plansfor LANL for 2002-2005. In an
effort to expediteits FOI A request, Nuclear Watch submitted two additional separate FOIA
requeststo NNSA’sAlbuquer queServiceCenter on April 21, 2005, again seekingthe TYCSPs
prepared for LANL for theyears2004 and 2005. On October 14, 2005, the FOI A Officer for
NNSA sent Nuclear Watch a confirmation that the Agency wasstill working on the December
2004 FOIA request for the TYCSPsprepared for LANL for the years 2003, 2004, and 2005.*

On October 20, 2005, NNSA sent Nuclear Watch aletter which, in pertinent part, stated
that the Agency itself had still not “received” copies of the TYCSPs prepared for LANL for
theyears2003, 2005, and 2006. NNSA’sletter did, however, referenceand includearedacted
copy (which excised about 40%) of the TYCSP prepared for LANL for the year 2004.2

FromthetimeNuclear Watch submitted itsoriginal December 22, 2004, FOI A request
to NNSA, Plaintiff communicated regularly with the Agency’ s Albuquerque FOI A Officer in
an effort to determine when the NNSA would issue therequired determination for theyears
2003, 2004, 2005, and 2006. Asof thedatethat theoriginal complaint in this proceeding was
filed in March 2006, Plaintiff had not received any notice of any deter mination from NNSA
onitsrequest for any of thefour yearsof TY CSPsfor LANL. Thesefour TYCSPswerefinally

released to Plaintiff on June 7, 2006, over 17 months after first requested.?

! Although it’s not here material, the 2002 request was withdrawn in November 2005.

2 Thereisafactual dispute asto whether Plaintiff agreed to accept thisredacted version in satisfaction
of its 2004 FOIA request.

3 On December 1, 2005, Nuclear W atch sent an additional FOIA request for informationtothe NNSA’s
Albuquerque Service Center for the 2006 TY CSP prepared for NNSA’sK ansas City Plant. On January 4, 2006, Nuclear
W atch sent an additional request for information under the FOIA to NNSA’s Albuquerque Service Center for NNSA’s

3
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Legal Standard

The purpose of a motion for summary judgment is to determine whether there is
adequate conflicting evidencetorequireatrial. Harrison v. Wahatoyas, L.L.C., 253 F.3d 552
(10th Cir. 2001); In re Grandote Country Club Co., Ltd., 252 F.3d 1146 (10th Cir. 2001).
Therefore, when confronted with such a motion, the nonmoving party must direct the court
to facts which establish the necessity for atrial. Whitev. York Int’| Corp., 45 F.3d 357 (10th
Cir. 1995). Conclusory allegationsdo not createsuch an issue of material fact. L&M Enters.,,
Inc. v. BEI Sensors & Systems Co., 231 F.3d 1284 (10th Cir. 2000). Unlike other areasof the
law, “ FOI A actionsusually areresolved viasummary judgment motion practice.” Miscavige
v. IRS, 2 F.3d 366, 369 (11th Cir. 1993); Lahr v. Nat’| Transp. Safety Bd., 453 F. Supp. 2d 1153,
1168 (C.D. Cal. 2006); Evansv. United States Office of Personnel Management., 276 F. Supp.
2d 34, 37 (D.D.C. 2003).

The Freedom of | nformation Act

The purpose of FOIA isto allow citizensto learn what their government isdoing and
how it is being done. DOI v. Klamath Water Users Protective Ass'n, 532 U.S. 1, 8 (2001);
Herrick v. Garvey, 298 F.3d 1184, 1189 (10th Cir. 2002). To achieve this end the courts
generallyinterpret FOI A broadly torequiredisclosur eof matter sof legitimatepublicconcern.

Klamath Water Users Protective Ass'n, 532 U.S. at 8; Dep’t of Air Forcev. Rose, 425 U.S. 352,

Pantex Plant for the fiscal year 2006. On August 22, 2006, NN SA released aredacted copy of the TY CSP for 2006 for
the Pantex Plant. In October 2006, Nuclear W atch submitted four more FOIA requestsfor TY CSPsfor LANL, Kansas
City, and the Kansas City Plant. Although not part of the specific claimsin the present complaint, Defendant makes no
claim that FOIA responses have been provided as of this date.

4
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361 (1976); Forest Guardiansv. United StatesDep't of I nterior, 416 F.3d 1173 (10th Cir. 2005);
Audubon Soc. v. United States Forest Serv., 104 F.3d 1201 (10th Cir. 1997).

Not only isFOI A designed tofoster transparency, it isintended to allow any citizen or
group toreceive gover nment information “promptly.” 5U.S.C. §552(a)(3)(A). SeeFavishv.
Office of Independent Counsel, 217 F.3d 1168, 1171 (9th Cir. 2000). Once a citizen has
requested documents pursuant to FOIA, the governmental agency involved has 20 days to
comply or notify the party making the request of a denial. 5U.S.C. 8§ 552(a)(6)(A)(j)). The
agency can obtain an extension for up to 10 working days for “unusual circumstances.” 5
U.S.C. § 552(a)(6)(B)(l).

A bona fiderequest for production of documents under FOIA must be honored in a
timely fashion or the purpose of the Act isvitiated. Payne Enters. v. United States, 837 F.2d
486, 494 (D.D.C. 1998); Washington Post v. Dep’'t of Homeland Sec., 459 F. Supp. 2d 61, 66
(D.D.C. 2006); Nishnic v. United States Dep’t of Justice, 671 F. Supp. 776 (D.D.C. 1987).
Congress amended FOIA specifically to address “ substantial ‘foot-dragging’ on the part of
administrativeofficialswhoinvoked every conceivabledelaying techniqueand for ced citizens
requestinginformation under theFOI A toresort toexpensivelitigation for vindication of their
rights.” Crooker v. United States Dep’'t of Justice, 632 F.2d 916, 920 (1st Cir. 1980).
“Information is often useful only if it istimely. Thus, excessive delay by the agency in its
responseisoften tantamount todenial. It istheintent of thisbill that the affected agenciesbe
requiretorespond to inquiriesand administr ative appeals within specific timelimits.” 1974
U.S.CodeCong. & Admin.News6271. Indeed, thestatutory provisionsgover ningjurisdiction

for FOI A casesdictatethat they are“totake precedenceon thedocket over all other casesand
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shall beassigned for hearing and trial at the earliest practicable date and expedited in every
way.” 5 U.S.C. § 552(a)(3); Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 13
(1974).

Defendant ar guesthat although TY CSPsoften havecumulativematerial, “ aparticular
plan may contain sensitive information and the next year the information may not be
included.” (Def.’s Resp. p. 4). Therefore, NNSA headquarters decided an extensive multi-
tiered review process was appropriate. Defendant describes the cantilevered winnowing
processit devised asfollows:

For the six site offices for which the FOIA Office in Albugquerque is
responsible, a TYCSP request is forwarded to the appropriate site office
manager. Thesiteofficeforwardstherequest totheM & O contractor to search
for the records and identify any potential classified or sensitive information.
The site office manager then makes the determination regarding the
releasability of the TYCSP and identifies information to be redacted. The
TYCSPisthen sent tothe FOI A officein Albuquerquefor review toensurethe
requested redactions qualify under one or more of the applicable FOIA
exemptions, and a draft response letter isprepared. Thedraft response letter
and documentsarereviewed by theNNSA legal officein Albuquerquetoassure
that the redactions are appropriate under the relevant exemptions. Upon
approval by theNNSA legal office, the FOI A officein Albuquer quethen copies
and redactsthe TYCSP accordingly. Thisisthe processthat was followed to
providethe TYCSPsfor the LANL, Kansas City Plant, and Pantex Plant.

(Def.’sResp. p. 6).
Given this convoluted process, it is not surprising that Plaintiff received its first
response morethan 17 months after theinitial FOIA request. This makesa mockery of the

20-day target set by the Act and violates congressional intent.* For applicants, “the most

4 See Long v. United States IRS, 693 F.2d 907 (9th Cir. 1982); Electronic Privacy Information Center

v. Dep’t of Justice, 416 F. Supp. 2d 30, 37 (D.D.C. 2006); American Civil LibertiesUnion v. Dep’t of Defense, 339 F.
Supp. 2d 501, 503 (S.D.N.Y . 2004); Natural Resources Defense Council v. Dep’t of Energy, 191 F. Supp.2d 41 (D.D.C.
2002); Ettlinger v. FBI, 596 F. Supp. 867 (D. Mass. 1984); Hayden v. United States Dep’t of Justice, 413 F. Supp. 1285

6
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significant problems with FOIA processing is delay. FOIA states that agencies shall
‘promptly’ releaserecordsupon request, but thisdirectivehasbeen mocked by lengthy delays
in obtaining aresponse even to simplerequests. ... Moreover, delaysunder the ‘request-and-
wait’ system can be useful to the gover nment to dissuaderequestsor to postpone unwelcome
disclosures when journalists or others seek records on a suspected or emerging scandal.”
Michael E. Tankersley, How the Electronic Freedom of | nformation Act Amendments of 1996
Update Public Access for the Information Age, 50 Admin. L. Rev. 421, 424-25 (1998).
Defendant offers no rationale for this multi-layered, cross-country process or the
inevitable delay it guarantees. Nor does the Government contend that the responses to
Plaintiff’s claims were in any case timely, it rather argues “[t]he allegations in Plaintiff’s
amended complaint do not demonstrate that Defendant had a ‘pattern and practice of
unlawfully withholding agency records.’” (Def.’sResp. p. 7). It basesthisargument on the
premisethat areview procedureinevitably resulting in lengthy delay must bewritten before
it can becondemned asa“ pattern or practice,” citing Public Citizen v. Dep’t of State, 276 F.3d
634, 641-42 (D.C. Cir. 2002), and Better Government Ass nv. Dep't of State, 780 F.2d 86 (D.C.
Cir. 1986). Thisargument isapparently based on Defendant’s assumption that a pattern or
practice of reviewing FOI A documentscannot be“ripe’ until it ispublished. Whilethe cases
cited by Defendant admittedly deal with published procedures, thefact that a citizen’sFOIA
request isnot dealt with in atimely fashion based on an unpublished processof multiplelayers
of bureaucracy doesnot insulateit from judicial scrutiny. Indeed, the argument iscontrary

toboth logicand law. A pattern of delayswhich violatesFOI A can befound outsidepublished

(D.D.C. 1976).
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guidelinesbased on abureaucr atic practiceof timelessindecision or paper shufflingeven when
such practices are not officially codified into regulations. See Payne Enters., Inc v. United
States, 837 F.2d at 491 (* Thefact that the practiceat issueisinformal, rather than articulated
inregulationsor an official statement of policy, isirrelevant....” )*; seealsoLongv. United States
IRS, 693 F.2d at 910. Bloomberg, LP v. United States FDA, — F. Supp. 2d —, 2007 WL
2372394 (S.D.N.Y. 2007). Defendant is also incorrect in asserting “[t]he case law does not
apply to the instant situation wherethe TYCSPs require multiple layers of review and such
review necessarily and unavoidably takes time to complete....” (Def.’s Resp. p. 13). See
Electronic Privacy Information Center v. Dep’'t of Justice, 416 F. Supp. 2d at 34-38; Oregon
Natural Desert Ass'n v. Gutierrez, 409 F. Supp. 2d 1237 (D. Or. 2006).

Department of Ener gy procedurehasbeen heldtobein violation of FOI A on analogous
facts. On September 8, 1999, individual citizensand the Regional Association of Concerned
Environmentalistssent aFOI A request for documentsrelated toreceiving, recycling, shipment
and disposition of nuclear weaponsfrom the Pantex Plant. (A facility alsoinvolved here). On
October 2, 1979, the DOE acknowledged receipt of therequest and further indicated, asin this
case, the request would be dealt with on a first-in, first-out basis. Plaintiffs filed an
administrative appeal on the basisthe DOE had failed to comply with FOIA’sresponsetime
requirement of 20 days. The appeal was dismissed and plaintiffs filed suit. In granting

plaintiffsa summary judgment, the Court said:

° Defendant’ sattempt to distinguish Payneisunavailing. Thereislittle practical differenceintheagency

in Payne automatically denying the citizen's request then divulging it after suit and this Defendant’s action of
“reviewing” the documents for 17 months and then releasing redacted versions after suit was filed.

8
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In this case, Plaintiffs have already waited two years. Such delay is clearly
inconsistent with the purpose of FOIA. FOIA isintended to ensurethe prompt
disclosure of information, not its suppression, Department of the Air Force v.
Rose, 425 U.S. 352, 361 (1976), and FOIA’s exemptions are to be narrowly
construed. Kuehnertv. FBI, 620 F.2d 662, 665 (8th Cir. 1980). ... Moreover,in
this case, the Department of Energy admits that its backlog of requests is
actually increasing. See Declaration of Rothrock, Department of Energy FOIA
Officer, 1 26.

Therefore, this Court concludes that § 552(6)(C)'s *“exceptional
circumstances’ provision does not apply in this case. The Department of
Energy has violated the FOIA time limitation and done so without excuse.
Therefore, Plaintiffsare entitled to summary judgment.

Donham v. United States Dep't of Energy, 192 F. Supp. 2d 877, 882-83 (S.D. I1l. 2002).
Another court refused to dismiss a similar challenge to the Department of Energy’s
handling of FOIA requestsin Gilmore v. United States Department of Energy, 33 F. Supp. 2d
1184 (N.D. Cal. 1998). In that case Gilmore, acitizen, filed a FOIA request with the DOE on
December 8, 1993, requesting access to all agency recordson its conferencing technology. In
May the DOE denied the request and in June it denied the plaintiff’s appeal. The court
regected the DOE argument that since Gilmor € srequest had been properly denied by DOE,
thefact that thedenial took monthsrather than theprescribed 20 days, resulted in nodamage,
saying:
The legidative history, as quoted in the previous section, demonstrates that
Congress intentionally set harsh time limits for agencies to respond to FOIA
requestsbecauseit recognized that infor mation isoften useful only if it istimely.
H. Rep. No. 876, 93d Cong., 2d Sess,, reprinted in 1974 U.S. Code Cong. &
Admin.News6267,6271. TheDOE’sfailuretoprocessGilmore sFOIA request
in a timely manner was itself an injury — an invasion of a legally protected
interest, asdefined in Defenders of Wildlife, 504 U.S. at 560. See also Churchill
County v. Babbitt, 150 F.3d 1072, 1077 (9th Cir. 1998) (quoting Defenders of
Wildlife, 504 U.S. at 572) (A plaintiff may claim procedural standing when, for

example, it seeksto enforce a procedural requirement the disregard of which
could impair aconcreteinterest of [theplaintiff’s].). Congresshasmadeit clear
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that apersonfilingaFOI A request hasa concreteinterest in prompt processing
of that request.

33 F. Supp. 2d 1189.

Whilethe Court under standsthe 20-day benchmark in the Act may not berealisticfor
extensive document requests, the DOE here makes no claim and presents no evidence of
“exceptional circumstances.” Tothecontrary, it regularly reviewsand redactseach TYCSP
at multiplelevels, but contends such practicesarenot published and thereforeimmune from
FOIA analysis. However, itisclear theDOE itself issatisfied with alessconvoluted procedure
sincetheDOE placed aredacted onlineversion of theL ANL 2004 TY CSPlongbeforePlaintiff
received itsofficial FOIA response. See Electronic Privacy | nformation Center v. FBI, 865 F.
Supp. 1 (D.D.C. 1994) (release of a summary showed that the FBI had already reviewed

documents so no excuse for delay).

ORDER
For theabovestated r easons, Plaintiff’sM otion for Summary Judgment isGRANTED,
and Defendant’s corresponding Motion for Summary Judgment is DENIED as moot. This
order doesnot closethe case, however, asfurther hearingswill be scheduled on Defendant’s
and Plaintiff’ sMotionsfor Summary Judgment on theredactionsaswell asremediesfor this

violation of FOIA.

10
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SO ORDERED this 19" day of September, 2007.

Bruce D. BLACK
United States District Judge

For Plaintiff:
Richard J. Mietz, Glorieta, NM

For Defendant:

Larry Gomez, Acting U.S. Attorney, Cynthia L. Weisman, Assistant U.S. Attorney,
Pamela Arias-Ortega, Special Assistant U.S. Attorney, Albuquerque, NM
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